pockets in the top (Tr. at 67).  I do not find Sawyer's testimony
persuasive as it was his area of responsibility where the citation
was issued.  Jack Thorner, safety engineer, also testified that he
was along with the inspection party and that he thought the room
cited seemed clear to him except for pockets of blue smoke close to
the back.  Although there is conflicting testimony as to the degree
of smoke in the shop, I believe the inspector's testimony is more
credible on this point.

The evidence shows that when the inspection party entered the
shop area, two of the exhaust fans were turned off, one in room 3
where the welding was being performed and another in room 4,
Thorner, confirmed this and stated that he did not know why these
fans were off (Tr. at 87, 88).  Sawyer had testified that the men
in the shop had been welding on a Jeffrey Miner in room 3 all day
(Tr. at 71).  Based upon these facts, it is reasonable to conclude
that there would be smoke, fumes, and haze from the welding and if
the fans were off, it would not provide adequate air movement to
remove the contaminates from the area.  The lack of movement of
smoke from the inspector's smoke bomb confirms this.

The standard cited refers to methane, smoke, fumes, and dust.
It doesn't explicitly require that a determination be made as to
how toxic these are.  Therefore, I reject respondent's argument
that the petitioner failed to prove the fumes were harmful.  It is
sufficient to show that there was either smoke or fumes in the area.
Further, the evidence established that the smoke and fumes were a
result of the arc welding that was being performed in the area.
Further Kovick and inspector Jacobson testified to the fact that
significant hazards are associated with fumes occurring from
welding (Tr. at 59-64).  This was uncontroverted by respondent's
witnesses.

In view of the above, I find a violation by respondent of
standard 57.21-33 as alleged in citation No. 577485.  I find the
respondent knew of the violation as members of management had been
present in the area.  Also, the fact that exhaust fans were turned
off during the welding in the area is evidence of negligence.  The
gravity is serious as the effect of smoke and fumes on miners
working in the area can be injurious to their safety and health
when inhaled over a period of time.  The respondent demonstrated
good faith in abating this violation by installing regulators in
the stoppings to replace the exhaust fans.  I find that $140.00 is
an appropriate penalty in this case.

CONCLUSION OF LAW

Based upon the entire record in these consolidated cases
including the stipulations of the parties and upon the factual
determinations reached in the narrative portions of this decision,
it is concluded:

609of smoke,   haze,   and  fumes   that  existed  in
